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idora Afda Avella Esquivel aterrizé en el Congreso después de més de

30 afos deservicio piblico. Sin embargo, no ha sido la tinica de su familis en
tiabsjar en este sector. Para 2019, su hermeno Rafae! Avella Esquivel trabajaba
como técnico de control de Transmilenio y su otio hermano, Juan Guillermo

abaja desde 2011 en el ESE Salud Pesca de Boyacé Durante

nado en 2018, el difigente de zquierda, Gabriel Becerta

9 millones y luego fue asistente V en la Unidad de Trabsjo
Legislativo de [a senadora. Ademis, en su declaracién juramentada de bienes y
rentas de 2018, Avella solo consignd una de las dos propiedades que tenia & su
nombre para sntonces, de acusrdo con el Registio de Instiumentos Pdblicos
de Bogotd y Sogamoso
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6) Al system: An Al system is a machine-based system that can, for a given set of
human-defined objectives, make predictions, recommendations, or decisions
influencing real or virtual environments. Al systems are designed to operate with
varying levels of autonomy.

7) An Al system is a machine-based system that, for explicit or implicit objectives, infers,
from the input it receives, how to generate outputs such as predictions, content,
recommendations, or decisions that can influence physical or virtual environments.
Different Al systems vary in their levels of autonomy and adaptiveness after
deployment.
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Article 1 Subject matter and scope

(a)the disclosure of evidence on high-risk
artificial intelligence (Al) systems to
enable a claimant to substantiate a

non-contractual fault-based civil law
claim for damages;

(b)the burden of proof in the case of
non-contractual fault-based civil law

claims brought before national courts for
damages caused by an Al system.

2.This Directive applies to non-contractual
fault-based civil law claims for damages,
in cases where the damage caused by an
Al system occurs after [the end of the
transposition period].

This Directive does not apply to criminal
liability.

3.This Directive shall not affect:

(@rules of Union law regulating conditions
of liability in the field of transport;

(b)any rights which an injured person may

have under national rules implementing
Directive 85/374/EEC;

(Othe exemptions from liability and the

due diligence obligations as laid down in
[the Digital Services Act] and

1.This Directive lays down common rules on:
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(dnational rules determining which party
has the burden of proof, which degree of
certainty is required as regards the
standard of proof, or how fault is
defined, other than in respect of what is
provided for in Articles 3 and 4.

4 Member States may adopt or maintain
national rules that are more favourable
for claimants to substantiate a
non-contractual civil law claim for
damages caused by an Al system, provided
such rules are compatible with Union law.

Article 2 Definitions

For the purposes of this Directive, the
following definitions shall apply:

(1) ‘Al system’ means an Al system as
defined in [Article 3 (1) of the Al Act];

(2) ‘high-risk Al system’ means an Al
system referred to in [Article 6 of the Al
Actl;

(3) ‘provider’ means a provider as defined
in [Article 3 (2) of the Al Actl;

(4) ‘user’ means a user as defined in
[Article 3 (4 of the Al Act];

(5) ‘claim for damages’ means a
non-contractual fault-based civil law claim
for compensation of the damage caused
by an output of an Al system or the
failure of such a system to produce an
output where such an output should have
been produced,

(6) ‘claimant’ means a person bringing a
claim for damages that:
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(@has been injured by an output of an Al
system or by the failure of such a system
to produce an output where such an
output should have been produced,

(b) has succeeded to or has been
subrogated to the right of an injured
person by virtue of law or contract; or

(O)is acting on behalf of one or more
injured persons, in accordance with Union
or national law.

(7) ‘potential claimant’ means a natural or
legal person who is considering but has
not yet brought a claim for damages;

(8) ‘defendant’ means the person against
whom a claim for damages is brought;

(9 ‘duty of care’ means a required
standard of conduct, set by national or
Union law, in order to avoid damage to
legal interests recognised at national or
Union law level, including life, physical
integrity, property and the protection of
fundamental rights.

Article 3 Disclosure of evidence and
rebuttable presumption of non-compliance

1.Member States shall ensure that national
courts are empowered, either upon the
request of a potential claimant who has
previously asked a provider, a person
subject to the obligations of a provider
pursuant to [Article 24 or Article 28(D) of
the Al Act] or a user to disclose relevant
evidence at its disposal about a specific
high-risk Al system that is suspected of
having caused damage, but was refused,
or a claimant, to order the disclosure of
such evidence from those persons.
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In support of that request, the potential
claimant must present facts and evidence
sufficient to support the plausibility of a
claim for damages

2.In the context of a claim for damages, the
national court shall only order the
disclosure of the evidence by one of the
persons listed in paragraph 1, if the
claimant has undertaken all proportionate
attempts at gathering the relevant
evidence from the defendant.

3.Member States shall ensure that national
courts, upon the request of a claimant,
are empowered to order specific measures
to preserve the evidence mentioned in
paragraph 1.

4 National courts shall limit the disclosure of
evidence to that which is necessary and
proportionate to support a potential claim
or a claim for damages and the
preservation to that which is necessary
and proportionate to support such a claim
for damages.

In determining whether an order for the
disclosure or preservation of evidence is
proportionate, national courts shall
consider the legitimate interests of all
parties, including third parties concerned,
in particular in relation to the protection
of trade secrets within the meaning of
Article 2(1) of Directive (EU) 2016/943 and
of confidential information, such as
information related to public or national
security.

AT7le) AR W, 1 RS

Sws) g8 wAH Aol

LR e ER RN RS ERE

3 Azt A8 Ao B,

AT e 3 g
o) neRE B 2%

sm J8 wE MAd AES g

ot Aol AAT 2

25 27 208 el a.

Do
= Z{{i rP> 5
2 =

oy Ay o
=
=)

&
__O’_
U

3. Be=E Sl Hlo] A7) Al
o2t Zﬂlfi}oﬂ Ade" SAE B
AT 54 =AE 99T AdE =S
HAsoF Fheh.

4. 5 WYL A ME AAH AF
Ee &g 7E Seskes b
Aty vg A Ao, AL 183
L FATFE SibdEhe o 2asta
v Al ZoZ Ags) ok st

A 34 == BA gHyo] ug A
& A4 o] T Hde 53
AA EV) 2016/943 A2z A|13}ke] o]n]

YollA dgude] BE 9 FF E=

=7} Bty AEE AHHe} e 7Y

AR} Fdste] A3 X3S BE

AR e o]9& aH3fof gk

- 141 -




Member States shall ensure that, where
the disclosure of a trade secret or alleged
trade secret which the court has
identified as confidential within the
meaning of Article %(1) of Directive (EU)
2016/943 is ordered, national courts are
empowered, upon a duly reasoned request
of a party or on their own initiative, to
take specific measures necessary to
preserve confidentiality when that
evidence is used or referred to in legal
proceedings.

Member States shall also ensure that the
person ordered to disclose or to preserve
the evidence mentioned in paragraphs 1
or 2 has appropriate procedural remedies
in response to such orders.

5.Where a defendant fails to comply with an
order by a national court in a claim for
damages to disclose or to preserve
evidence at its disposal pursuant to
paragraphs 1 or 2, a national court shall
presume the defendant’ s non-compliance
with a relevant duty of care, in particular
in the circumstances referred to in Article
4(2) or (3), that the evidence requested
was intended to prove for the purposes of
the relevant claim for damages.
The defendant shall have the right to
rebut that presumption.

Article 4 Rebuttable presumption of a causal
link in the case of fault
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1.Subject to the requirements laid down in
this Article, national courts shall presume,
for the purposes of applying liability rules

to a claim for damages, the causal link

between the fault of the defendant and
the output produced by the Al system or
the failure of the Al system to produce an
output, where all of the following
conditions are met:

(@) the claimant has demonstrated or the
court has presumed pursuant to Article
3(), the fault of the defendant, or of a
person for whose behaviour the
defendant is responsible, consisting in the
non-compliance with a duty of care laid
down in Union or national law directly
intended to protect against the damage
that occurred;

(b)it can be considered reasonably likely,
based on the circumstances of the case,
that the fault has influenced the output
produced by the Al system or the failure
of the Al system to produce an output;

(Othe daimant has demonstrated that the
output produced by the Al system or the
failure of the Al system to produce an
output gave rise to the damage.
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2.In the case of a claim for damages against

a provider of a high-risk Al system subject

to the requirements laid down in chapters

2 and 3 of Title Il of [the Al Act] or a

person subject to the provider’ s

obligations pursuant to [Article 24 or

Article 28(1) of the Al Act], the condition

of paragraph 1 letter (a) shall be met only

where the complainant has demonstrated
that the provider or, where relevant, the

person subject to the provider’ s

obligations, failed to comply with any of

the following requirements laid down in
those chapters, taking into account the
steps undertaken in and the results of the
risk management system pursuant to

[Article 9 and Article 16 point (a) of the Al

Actl:

(a) the Al system is a system which makes
use of techniques involving the training
of models with data and which was not
developed on the basis of training,
validation and testing data sets that meet
the quality criteria referred to in [Article
10(2) to (4) of the Al Act;

(b) the Al system was not designed and
developed in a way that meets the
transparency requirements laid down in
[Article 13 of the Al Actl

(Othe Al system was not designed and
developed in a way that allows for an
effective oversight by natural persons
during the period in which the Al system
is in use pursuant to [Article 14 of the Al
Act;
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(dthe Al system was not designed and
developed so as to achieve, in the light
of its intended purpose, an appropriate
level of accuracy, robustness and
cybersecurity pursuant to [Article 15 and
Article 16, point (@), of the Al Act]; or

(e)the necessary corrective actions were
not immediately taken to bring the Al
system in conformity with the obligations
laid down in [Title III, Chapter 2 of the Al
Act] or to withdraw or recall the system,
as appropriate, pursuant to [Article 16,
point (@), and Article 21 of the Al Act].

3.In the case of a claim for damages against
a user of a high-risk Al system subject to
the requirements laid down in chapters 2
and 3 of Title I of [the Al Act], the
condition of paragraph 1 letter (a) shall be
met where the claimant proves that the
user:

(a)did not comply with its obligations to use
or monitor the Al system in accordance
with the accompanying instructions of
use or, where appropriate, suspend or
interrupt its use pursuant to [Article 29
of the Al Actl; or

(bexposed the Al system to input data
under its control which is not relevant in
view of the system’ s intended purpose
pursuant to [Article 29(3) of the Actl.

4.In the case of a claim for damages
concerning a high-risk Al system, a
national court shall not apply the
presumption laid down in paragraph 1
where the defendant demonstrates that
sufficient evidence and expertise is
reasonably accessible for the claimant to
prove the causal link mentioned in
paragraph 1.
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5.In the case of a claim for damages
concerning an Al system that is not a
high-risk Al system, the presumption laid
down in paragraph 1 shall only apply
where the national court considers it
excessively difficult for the claimant to
prove the causal link mentioned in
paragraph 1.

6.In the case of a claim for damages against
a defendant who used the Al system in
the course of a personal, non-professional
activity, the presumption laid down in
paragraph 1 shall apply only where the
defendant materially interfered with the
conditions of the operation of the Al
system or if the defendant was required
and able to determine the conditions of
operation of the Al system and failed to
do so.

7.The defendant shall have the right to
rebut the presumption laid down in
paragraph 1.

Article 5 Evaluation and targeted review

1.By [DATE five years after the end of the
transposition period], the Commission shall
review the application of this Directive
and present a report to the European
Parliament, to the Council and to the
European Economic and Social Committee,
accompanied, where appropriate, by a
legislative proposal.
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2.The report shall examine the effects of
Articles 3 and 4 on achieving the
objectives pursued by this Directive. In
particular, it should evaluate the
appropriateness of no-fault liahility rules
for claims against the operators of certain
Al systems, as long as not already covered
by other Union liability rules, and the need
for insurance coverage, while taking into
account the effect and impact on the
roll-out and uptake of Al systems,
especially for SMEs.

3.The Commission shall establish a
monitoring programme for preparing the
report pursuant to paragraphs 1 and 2,
setting out how and at what intervals the
data and other necessary evidence will be
collected. The programme shall specify
the action to be taken by the Commission
and by the Member States in collecting
and analysing the data and other
evidence. For the purposes of that
programme, Member States communicate
the relevant data and evidence to the
Commission, by [31 December of the
second full year following the end of the
transposition period] and by the end of
each subsequent year.

Article 6 Amendment to Directive (EU)
2020/1828

In Annex [ to Directive (EU) 2020/1828 40 ,
the following point (67) is added:

“(67) Directive (EU) -++/-++ of the European
Parliament and of the Council of --- on
adapting non contractual civil liability rules
to artificial intelligence (Al Liahility
Directive) (QOJ L --+, ==, p. ---).".
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Article 7 Transposition

1.Member States shall bring into force the
laws, regulations and administrative
provisions necessary to comply with this
Directive by [two years after the entry
into force] at the latest. They shall
forthwith communicate to the Commission
the text of those provisions.
When Member States adopt those
provisions, they shall contain a reference
to this Directive or be accompanied by
such a reference on the occasion of their
official publication. Member States shall
determine how such reference is to be
made.

2.Member States shall communicate to the
Commission the text of the main
provisions of national law which they
adopt in the field covered by this
Directive.

Article 8 Entry into force

This Directive shall enter into force on the
twentieth day following that of its
publication in the Official Journal of the
European Union.

Article 9 Addressees

This Directive is addressed to the Member
States.
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Note to Broadcasters
Synthetic media (including deepfakes) in
broadcast programming

“Synthetic media“ is an umbrella term for
video, image, text, or voice that has been
generated in whole or in part by artificial
intelligence algorithms. Synthetic media has
become increasingly prevalent online and
has also been used in virtual reality,
augmented reality, gaming, and other forms
of digital media. It is also used in marketing,
advertising, and the entertainment industry,
including in filmmaking and broadcasting. As
this type of technology continues to grow
and evolve at a rapid rate, synthetic media
is likely to become more prevalent in
broadcast content.

In line with the right to freedom of
expression, we recognize the benefits such
technologies can bring to both broadcasters
and audiences. There are clear benefits to
broadcasters who can use this technology,
for example the potential to increase
audience engagement through the creation
of content that would be difficult or
impossible to achieve with traditional media.
However, the use of this technology also
poses challenges to broadcasters and
potential risks to audiences. For example,
“deepfake” software can replace a person
in an existing image or video with someone
else’s likeness with realistic results. The use
of deepfake software has  grown
exponentially and it poses a number of
challenges for broadcasters, these include:
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Misinformation and disinformation: synthetic
media could be used to create fake news,
propaganda and other forms of disinformation
that can spread quickly online, leading to
challenges for broadcast journalists in
authenticating footage from online sources.

Trust and credibility degradation: with the
rise of deepfakes and other synthetic media,
audiences may find it difficult to trust the
authenticity of content and audiences could
potentially be harmed if it is not apparent
they are watching footage that is deepfake.

Fairness and Privacy: audiences could
mistake deepfake footage of a real person
in a way that could result in unfairness to
them or potentially unwarrantedly infringe
their privacy.

Ofcom is confident that the existing rules
within the Broadcasting Code will protect
audiences from the potential harms that
might arise through the use of synthetic
media. For example, depending on the
context, the relevant rules could include
(but would not be limited to):

Section Two (Harm and Offense): rules to
protect audiences from potential harm and
offense and from material which may be
materially misleading (Rules 2.1, 2.2 and
2.3);

Section Five (due impartiality and due
accuracy): ensures news content is reported
with due accuracy (Rule 5.1);

Section Seven (Faimess): includes a set of
practices which ensure that broadcasters
avoid unjust or unfair treatment of individuals
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or organizations in programs; and

Section Eight (privacy): includes a set of
practices which ensure that broadcasters
avoid any unwarranted infringement of
privacy in programs and in connection with
obtaining material included in programs.

Ofcom emphasizes that, consistent with
broadcasters’ right to freedom of expression
and audiences’ right to receive information
and ideas, it is fundamental that both
broadcasters and audiences can explore
new and emerging technologies - including
synthetic media - as they become an
increasing part of our daily lives.

However, Ofcom would like to remind all its
licensees of their ongoing responsibility to
comply with the Broadcasting Code in order
to protect audiences from harm and
maintain the high levels of trust in broadcast
news as well as to ensure individuals and
organizations are not treated unfairly and/or
their privacy is not unwarrantedly infringed.

We would therefore advise all licensees to
consider carefully whether their compliance
processes need to be adapted or developed
to account for the potential risks involved
in the use of synthetic media technologies
to create broadcast content.
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